UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF NEW YORK

ROBERT F. CALLAHAN CASE NO. 95-62196

CHRI STI NA ROVAS as assi gnee of
St avroul a Romas

Plaintiff
Vs. ADV. PRO NO 96-70020
ROBERT F. CALLAHAN
Def endant

MVEMORANDUM DECI SI ON AND ORDER

The "Plaintiff", Christina Romas, commenced the wthin
adversary proceeding by the filing of a conplaint on February 12,
1996, seeking to determne the discharge of Robert F. Callahan
(Debt or/ Def endant herein) under 8727 of the Bankruptcy Code (11
US C 88101-1330)("Code") in the voluntary Chapter 7 case
commenced by Robert F. Callahan. The matter of instant concern

deals with the Plaintiff's demand for a jury trial.

JURI SDI CT1 ONAL STATEMENT

The Court has jurisdiction over the parties and subject
matter of this core proceeding pursuant to 28 U S.C. 881334 and
157(a), 157(b)(1), (b)(2)(A) and (B).



DI SCUSSI ON

The Seventh Amendnent preserves the right to trial by
jury for suits at comon |aw, but does not apply to suits in

equity. See Ganfinanciera, S.A v. Nordberg, 492 U S 33, 109

S.CG. 2782, 2790 (1989); GCermain v. Connecticut Nat'l Bank , 988

F.2d 1323, 1328 (2d Cir. 1993) (citing Parsons v. Bedford, 28 U. S

(3 Pet.) 433, 446-47 (1830)).

The test for determ ning whether a party is entitled to
atrial by jury requires a court to "determne first whether the
action would have been deened |egal or equitable in 18th century
Engl and [prior to the nerger of the courts of [aw and equity], and
second whet her the renedy sought is legal or equitable in nature.
The court nust balance the two, giving greater weight to the

latter."” Germain v. Connecticut Nat'l Bank, supra, at 1328 (citing

G anfinanciera, supra, 109 S.C. at 2790); In re Perry, 111 B. R

861, 863 (Bankr. C.D.Cal. 1990).
Because di schar ge proceedi ngs and obj ecti ons to di scharge

are characteristically equitable in nature, see Local Loan v.

Hunt, 292 U S. 234, 54 S.C. 695 (1934)), the Plaintiff is not
entitled to a jury trial on the within conplaint. See In re

Schmi dt, 188 B.R 36, 38 (Bankr. D.Nev. 1995)(citing In re Trinsey,

114 B.R 86 (Bankr. E.D.Pa. 1990) and In re Hooper, 112 B.R 1009

(9th Cir. BAP 1990)); In re Witehorn, 99 B.R 734 (Bankr. N.D. Tx.

1989). Accordingly, Plaintiff's demand for sanme is hereby deni ed.



I T 1S SO ORDERED

Dated at Utica, New York
this 20th day of March 1996

STEPHEN D. GERLI NG
Chi ef U S. Bankruptcy Judge



